December 19, 2009
Dear President-Elect Obama:

We admire your conviction to inspiring hope, to listening to people, and your commitment to
leaving the world a better place than how we found it. It is with that spirit that we seek your help
in establishing enforceable regulations for coal combustion waste (CCW). The National
Research Council, the Clean Air Task Force, the Environmental Integrity Project, Earthjustice,
Natural Resources Defense Council, the Sierra Club and many other environmental organizations
have called for common sense regulations for the placement and disposal of CCW.

Last week members of your transition team met with the Green Group and discussed this
important issue. The Green Group is planning to follow up with the United States Environmental
Protection Agency (EPA) in January. Our grassroots groups are also working on this critical
issue, and we felt it was important to demonstrate to you the far-reaching effects of CCW
dumping on coalfield communities. This letter includes our concerns and lists nearly 40
grassroots groups impacted directly by CCW dumping.

We understand President Bush is poised to grant egregiously irresponsible rules that would
legitimize the continued use of mine sites as open dumps for CCW. The draft mine disposal rule
is part of a package of rushed actions the Bush Administration is expected to issue in the coming
days.

These 11™ hour rules gut consumer protection and environmental laws for the sake of special
interests. The coalfield residents of the U.S. will be unfairly excluded from receiving the same
basic environmental safeguards enjoyed by the rest of the country. Our nation’s landscape has
been left with a damaging legacy of acid mine drainage (AMD) caused by decades of coal
mining. Allowing the unregulated dumping of toxic CCW into coalfield communities will leave
a more deadly legacy for future generations.

Federal Reqgistry: Advance Notice of Proposed Rulemaking
http://bulk.resource.org/gpo.gov/register/2007/2007 12026.pdf

We ask that you send this rule back to the OSM and EPA to ensure that all stakeholders,
the effected citizens whose drinking water is at stake as much as the coal industry, have an
equal say in the rule’s construction from the ground up.

We particularly seek your help in establishing common sense safeguards as recommended by the
National Research Council of the National Academies of Science’s report ““Managing Coal
Combustion Residues in Mines” (2006).

Damage is already occurring, especially in coalfield communities. Coal ash has poisoned surface
water and groundwater supplies in at least 23 states. Significant pollution from mine disposal
has been documented in New Mexico, Pennsylvania, West Virginia, Indiana and North Dakota.!

1 Earthjustice Fact Sheet, Arsenic and Coal Waste




In Pennsylvania alone there are over 120 mines where coal ash has been dumped and over six
million tons of waste are disposed in the state’s mines each year.? A 2007 report details findings
based on several years of research of public files of CCW mine dump sites sanctioned by the
Pennsylvania Department of Environmental Protection (PA DEP).

The report is summarized in Pennsylvania Minefill Report video:
http://www.youtube.com/watch?v=18MiKSaTm-U

A complete copy of the Pennsylvania Minefill Report is at:
http://www.catf.us/projects/power sector/power plant waste/paminefill/

Consider this excerpt from the National Research Council of the National Academies’ report
“Managing Coal Combustion Residues in Mines” (2006):

... Coal combustion residue (CCRs) often contains a mixture of metals and other
constituents in sufficient quantities that they may pose public health and environmental
concerns if improperly managed. In a mine setting, subsurface water flow is the primary
mechanism for transporting contaminants from CCRs to potential human and ecological
receptors. Risks to human health and ecosystems may occur when CCR-derived
contaminants enter drinking water supplies, surface water bodies, or biota. Impacts on
downgradient water quality will depend on the concentration of the contaminant, the flow
rate and volume of contaminated water entering the flow system, and the ability of the
aquifer or receiving water body to dilute or attenuate the contamination. The
concentration, volume, and flow rate of contaminated water, in turn, depend on the
leachable mass of toxic constituents in the CCR, the emplacement design, and the local
hydrogeologic setting. Of the three methods currently available for disposal of CCRs
(surface impoundments, landfilling, and minefilling), comparatively little is known about
the potential for minefilling to degrade the quality of groundwater and/or surface waters
particularly over longer time periods. (NCR report at 3-4).

Full text of the report:
http://books.nap.edu/openbook.php?isbhn=0309100496

Rules are a vital part of our democracy, providing important checks and balances. Rules are
designed to keep people safe and hold all accountable. However, under the Bush
Administration, rules have been ignored, broken and rewritten to protect the coal and utility
industry pocketbooks. Real people have been put in harm’s way. As a result of unregulated
dumping of CCW from power plants - allowed by EPA under the current and previous
administrations, communities are drinking water contaminated with toxic metals such as arsenic,
mercury and chromium. In contrast, disposal practices that would be illegal for household
garbage are allowed every day in the nation’s coalfields. We are leaving a deadly legacy to the
next generations, one that is growing as tighter controls of power plant emissions produce more
toxic CCW than ever before.
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We therefore respectfully request your Administration to join us in calling for the following
safeguards in any draft national regulation of CCW placement in coal mines:

o0 Thorough and accurate characterization of all CCW;

Thorough and accurate characterization of candidate CCW disposal sites (this is a
critical component that has been neglected by state mining regulatory agencies to
date), which is essential in identifying unsuitable sites;

Isolation of the ash from all water sources;

Long-term, comprehensive monitoring of all ash sites;

Clear standards for corrective actions written into all permits;

Sufficient bonding to cover monitoring and clean up costs;

Encouraging instead of discouraging public involvement in all CCW permitting
decisions;

EPA enforcement of safeguards and transparency in the decision-making process;
Full disclosure and assurances of the public’s right to know.
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Coal mines should not be open dumps. And, yet this is exactly what the Bush rules will
allow. The practice of dumping toxic CCW without controls endangers water supplies and
violates the federal Clean Water Act, Resource Conservation and Recovery Act (RCRA),
Surface Mining Control and Reclamation Act (SMCRA) and related state laws.

The purpose of the nation’s mining law is to ensure that coal mining is conducted in an
environmentally responsible manner and that the land is reclaimed to “original use or better.”
(e.g.: “as required by SMCRA”). The proposed Office of Surface Mining (OSM) rule would
turn the nation’s coal mines into massive open dumps for non-mine generated industrial waste, a
purpose outlawed by RCRA and never envisioned by the writers of SMCRA.

Coalfield residents have a right to environmental justice and equal protection under the
law: The proposed rules will create a dangerous double standard that will allow disposal in coal
mines with dumping in direct contact with ground water - a practice that would be prohibited
under RCRA as open dumping that poses imminent and substantial endangerment to people and
the environment if done anywhere else. As a result, residents of the nation’s coal mining areas,
which are predominately working class communities, share a disproportionate risk from
contamination by increasing volumes of coal ash and scrubber sludge in direct violation of the
nation’s environmental justice standards.

Plans have been put into motion by the Bush Administration to strip the EPA of its authority to
oversee any rule making or enforce any requirements involving the placement of CCW in coal
mines transferring this authority permanently to the OSM. We see this as a dangerous step
backwards for the following reasons:

e Citizens have been left out of the rulemaking process: The OSM worked heavily with
state mine regulators with close ties to industry but left citizens out in the cold while
drafting their mine disposal rule. Good communication with all stakeholders is key to
creating good environmental regulations.




OSM does not have the technical expertise to deal with CCW: The responsibility to
oversee CCW disposal was shifted from the EPA to the OSM because the EPA would be
considered too rigorous. Mining regulators are trained to deal with mine spoil and coal
waste cleaned from the coal before it’s shipped to a power plant. Yet they have failed
repeatedly to do their job under SMCRA to prevent pollution from these mining-related
wastes. Thus mining regulators do not possess the expertise or political will to prevent,
much less respond to pollution from large volumes of coal ash and scrubber sludge that
the new draft rule will allow to be dumped into mines.

CCW is very different from mine spoil and coal waste and requires a very different
approach to prevent problems. EPA needs to be heavily involved in the drafting and
enforcement of mine disposal regulations, as recommended by the National Academy of
Sciences, since EPA is the federal agency established with the expertise for managing
non-mine generated wastes.

Inadequate timeframe for monitoring CCW contamination: The timeframe allowed
under the draft rule to adequately determine that CCW has been properly isolated to
prevent off-site contamination will likely be too short. Rather than ending the
requirement to monitor when the surface of reclaimed coal mines are revegetated, long-
term site maintenance and groundwater monitoring should be required as occurs when
CCW is disposed in a properly regulated landfill.

Lack of adequate characterization of CCW: Proper characterization of the CCW to be
dumped in a mine needs to be required as CCW’s vary widely depending on the coals,
combustion methods, and pollution controls. The following toxic elements are
commonly found in CCW in concentrated amounts: aluminum, antimony, arsenic,
barium, beryllium, boron, cadmium, hexavalent chromium, cobalt, copper, lead,
manganese, mercury, molybdenum, nickel, selenium, thallium, vanadium and zinc.
SMCRA requires that measure be taken to ensure that “toxic producing” materials like
CCW do not cause “toxic mine drainage.” There is a scientific consensus that leach tests
used by state regulatory agencies on CCW do not predict what these wastes will do in the
environment, a crucially-needed step if CCW is dumped in close proximity to water in a
coal mine.

Groundwater and surface water monitoring must be substantially improved:
Placement and spacing of monitoring wells need to be significantly upgraded to detect
leachate movement. Upgradient wells and wells in the waste, known as “pore water
wells” must be required. Upstream and downstream surface water monitoring must be
required beyond mine boundaries. Flow volumes must be monitored so that the load of
pollution moving away from CCW sites in mines can be documented and offsite water
resources protected from “material damage.” Adequate baseline data must be gathered
prior to permit issuance. Monitoring must be frequent enough to characterize seasonal
changes and performed at least quarterly.




e Operators should be required to provide split-samples to host municipalities, citizen
or environmental groups: Additional checks and balances should come in the form of
split samples that are tested by independent, certified labs of the host municipality’s
and/or citizens or environmental groups’ choosing. Mine operators should be required to
pay these expenses.

e Cleanup standards are needed. A threshold of pollutant concentrations must be set
in permits that, if surpassed, requires the pollution to be cleaned up, not just
monitored.

e Lack of financial assurance: The performance bond under SMCRA is not calculated to
cover off-site damage associated with CCW disposal in mines, as required for landfills.
The Office of Surface Mining and state agencies such as the Pennsylvania Department of
Environmental Protection (PA DEP) have been leading the charge to permit unregulated
dumping of toxic coal combustion wastes into coal mines and refuse to acknowledge the
documented risks associated with CCW. The coal and utility lobbyists have convinced
decision makers these toxic ashes are actually “beneficial.”

The National Academies of Science’s report eloguently summed up the issue of CCW, (also
called *coal combustion residues’), “With regard to use of CCR’s in minefills, the committee
concludes that although potential advantages should not be ignored, the full
characterization of potential risks should not be cut short in the name of beneficial use.”
[NCR Report at 125].

Using a label of “beneficial use” provides a false sense of security and has led state and federal
agencies to underestimate the serious damage caused by this unregulated dumping. We seek
your help in recognizing this dangerous practice and ask you to include this issue in your
upcoming agenda.

Please join us in calling for common sense, federal regulation to provide safeguards for all.
Federal regulations are needed to protect our land, water, air and people from toxic coal
combustion wastes, no matter where they are dumped or under what scheme their placement is
justified.

Each generation leaves a legacy to the next. We have an opportunity to show the world that our
generation got it right. We urgently need to take regulatory steps to stop this dangerous
dumping. By doing so, we will be leaving a positive mark on our world. And in keeping with
your mission, we will be leaving our earth better than we found it.

Respectfully submitted,

Jeffrey Stant, Director, Coal Combustion Waste Initiative
Environmental Integrity Project

217 South Audubon Road

Indianapolis, IN 46219

316-359-1306

jeffreystant@sbcglobal.net




In cooperation with the following groups:

American Bottom Conservancy
Kathy Andria, President

P.O. Box 4242

Fairview Heights, IL 62208-4242

Appalachian Center for the Economy and the Environment
Margaret Janes

5640 Howards Lick Road

Mathias, WV 26812

Appalachian Voices
Lenny Kohm

191 Howards Street
Boone, NC 28607

Bardwell Consulting, Ltd.
Nancy LaPlaca, J.D.

Dr. Robert A. Bardwell
4801 West Yale Avenue
Denver, CO 80219

Bastrop County Environmental Network
Ann Merobian

P.O. Box 1069

Bastrop, TX 78602

Black Warrior Riverkeeper
Nelson Brooke

712 37" Street South
Birmingham, AL 35222

Center for Coal Field Justice
Raina Rippel

96 East Chestnut Street
Washington, PA 15301

Citizens Action Coalition of Indiana
Grant Smith, Executive Director

603 East Washington Street, Suite 502
Indianapolis, IN 46204



Citizens Against Ruining the Environment
Dailan J. Long

HC, Box 263

Winslow, AZ 86047

Citizens Coal Council (CCC)
Richard Stout, Chair

Aimee Erickson, Coordinator
P.O. Box 964

Washington, PA 15301

Citizens Organizing Project
Janis King

1455 Knox Station Road
Knoxville, Il 61448

Coal River Mountain Watch
Judy Bonds

P.O. Box 651

Whitesville, WV 25209

Concerned Citizens of Giles County
James McGrath

P.O. Box 112

Pearisburg, VA 24134

East Texas Environmental Concerns Organization
Margaret Rands, President

P.O. Box 2193

Athens, TX 75751

Friends of Hurricane Creek
John Wathen

P.O. Box 40836

Tuscaloosa, AL 35404

Group Against Smog and Pollution (GASP)
Joseph Osborne, Legal Director

5604 Solway Street, Suite 204

Pittsburgh, PA 15217

Heartwood

Andy Mahler, Network Coordinator
3875S.CR50 W

Paoli, IN 47454



Hoosier Environmental Council (HEC)
Jesse Kharbanda, Executive Director
3951 North Meridian Street, Suite 100
Indianapolis, IN 46208

Houston Climate Protection Alliance
Dr. Louis Smith, Co-Chair

Tim Mock, Co-Chair

Dr. Nancy Edwards, Treasurer

Nan Hildreth, Secretary

393 Luca

Houston, TX 77021

Jefferson Action Group, Inc.
Lisa Graves-Marcucci

123 Oakwood Drive

Jefferson Hills, PA 15025

Kentuckians for the Commonwealth
K. A. Owens, Chair

P.O. Box 1450

London, KY 40744

Kentucky Resources Council, Inc.
Tom Fitzgerald, Director

P.O. Box 1070

Frankfort, KY 40602

Mountain Top Removal Community Organizer
Maria Gunnoe

P.O. Box 46

Bob White, WV 25028-0046

Mountain Watershed Association (MWA)
Beverly Braverman

P.O. Box 408

Melcroft, PA 15462

Neighbors for Neighbors

Travis Brown, President

Michele Gangnes, Vice President
P.O. Box 661

Elgin, TX 78621



Ohio Valley Environmental Coalition
Janet Keating, Executive Director

P.O. Box 6753

Huntington, WV 25773-6753

Powder River Basin Resource Council
Shannon Anderson, Organizer

934 North Main Street

Sheridan, WY 82801

Praire Rivers Network
Glynnis Collins

1902 Fox Drive
Champaign, IL 61820

ReEnergize Texas Student Coalition
Trevor Lowell

1303 San Antonio Street, #200
Austin, TX 78701

Residents Against Power Plant (RAPP)
Cathy Lodge

257 Meinrad Drive

Bulger, PA 15019

San Juan Citizen Alliance
Mike Eisenfeld

108 North Behrend, Suite |
Farmington, NM 87401

Sustainable Energy & Economic Development (SEED) Coalition
Karen Hadden, Executive Director

1303 San Antonio Street, #100

Austin, TX 78701

Ten Mile Creek Watershed Conservancy
Dan Derber, Co-Chair

Kathleen Martincic, Co-Chair

P.O.Box 171

Clarksville, PA 15322-0171

Ten Mile Protection Network
William Lindley

546 Lone Pine Road
Washington, PA 15301



The Sevier Citizens for Clean Air and Water, Inc.

James Kennon, President
146 North Main Street
Suite 27

P.O. Box 182

Richfield, UT 84701

The Student Environmental Action Coalition
Holly Garrett

2206 Washington Street E

Charleston, WV 25311

Valley Watch, Inc.
John Blair, President
800 Adams Avenue
Evansville, IN 47713

West Virginia Highlands Conservancy
Cindy Rank

Chair, Mining Committee

HC 78, Box 227

Rock Cave, WV 26234

Working Effectively for Clean Air Now (WE CAN)

Tammy Cromer-Campbell
207 North Center Street
Longview, TX 75601
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