REPORT:  EPA TAKING 75% FEWER POLLUTERS 

TO COURT, MAJOR POLLUTER CASES DOWN 90%

Utilities and Oil Companies Now On “Extended Vacation” From EPA Enforcement;
Lack of Action Reflects Cases Put on Ice and Consistent Undermining of Staff Efforts.

WASHINGTON, D.C.///October 12, 2004///Polluters in the United States are breathing easier under the Bush Administration’s Environmental Protection Agency (EPA), which has engineered a 75 percent reduction in civil lawsuits filed against polluters, according to a new report released today by the Environmental Integrity Project (EIP).   The steep fall-off reflects the decline in the number of  lawsuits brought by the EPA after companies refuse to voluntarily settle Clean Air Act or Clean Water Act violations or fail to clean up pollution caused by their violations.
The report comparing the track record of the first three years of the Bush Environmental Protection Agency to the last three years of the Clinton-era EPA was compiled by Eric Schaeffer, a former director of the EPA Office of Regulatory Enforcement who resigned in 2002 and went public with his frustrations about Bush Administration efforts to gut enforcement of the Clean Air Act and other U.S. environmental laws.  The EIP report comes on the heels of an unflattering October 1, 2004 EPA Inspector General (IG) report finding that political interference at the Agency has “seriously hampered EPA settlement activities, existing enforcement cases, and the development of future cases.”  For that same report, President Bush's former top environmental enforcer, J.P. Suarez, a political appointee who resigned last year, told the IG that Bush policies made it hard to enforce air quality rules on coal-fired power plants.
Today, the new EIP analysis shows that enforcement by the current EPA of the Clean Air Act and Clean Water Act has ground to a near standstill, while major polluters (including utilities and oil companies) now face almost no legal challenges from the Agency.   The report concludes:  “In the last three years of the prior Administration, the Justice Department filed 152 lawsuits in federal court against companies for violations of the Clean Air Act, the Clean Water Act, the Safe Drinking Water Act, and federal hazardous waste laws.  But EPA’s own records document only 36 such enforcement actions in the first three years of the Bush Administration.”

Eric Schaeffer, director of the Environmental Integrity Project and former head of the EPA's Office of Regulatory Enforcement, said:  “The Department of Justice and the U.S. Environmental Protection Agency have gotten shy about taking polluters to court lately.  A review of publicly available data shows that civil lawsuits for violation of anti-pollution laws have declined more than 75 percent, thanks to White House decisions to rewrite environmental rules and put the brakes on enforcement actions.   Teddy Roosevelt, perhaps our greatest environmental president, understood that:  ‘No man is above the law … compliance with the law is demanded as a right, not asked as a favor.’   EPA’s recent record suggests that the ‘full weight of the law’ has gotten a lot lighter over the past three years.  Teddy Roosevelt must be turning over in his grave.”  

Charlotte O’Rourke, a western Pennsylvania resident suffering from pollution at the Hatfield’s Ferry power plant, said:  “My home in Masontown, Pennsylvania, is one mile across the river from the Hatfield’s Ferry Power Plant.  The pollution from the plant comes right over my home and the rest of the houses in our neighborhood.  I see my friends and neighbors becoming ill with asthma, heart disease and cancer.   I made a list of all the people I know in the immediate area who had cancer.  I filled three notebook sheets of paper on the front and the back – and this was only the people I know.  It is a list that includes my husband, who is now dead, and a young five-year-old child -- most with no family history of cancer and experts blaming their deaths on environmental factors, not their genes.  Hatfield's Ferry was under investigation for violating the Clean Air Act, but that investigation has been stopped, along with other power plant enforcement cases.  I thought the EPA was supposed to protect us from pollution, not shield the polluters from the law."
The EIP report is based in large part on statistics obtained from the EPA through a Freedom of Information Act (FOIA) request and through EPA’s Enforcement and Compliance History Online (ECHO) data system, supplemented by a review of other publicly available information on EPA’s Web site.  The EIP analysis was adjusted to eliminate minor data errors in the information provided by EPA after consultation with the Agency.  Since it focuses on civil lawsuits, the analysis includes neither criminal prosecutions nor administrative actions (which are typically much smaller) and Superfund cleanups.      

KEY REPORT FINDINGS
· Clean Air Act enforcement is at a near stand still.  Only nine such lawsuits were filed by the EPA from January 19, 2001 through January 18, 2004, compared to 61 in the three years prior to January 19, 2001.    

· Clean Water Act enforcement is off sharply.   This category of lawsuits declined from 56 between 1998 and mid-January, 2001, to only 22 between 2001 and mid-January, 2004. 

· Hazardous waste law cases are way down. Lawsuits for violation of federal hazardous waste law (the Resource Conservation and Recovery Act)  dropped from 19 to only five over the comparable three-year time periods.
· The nation’s largest energy companies (and biggest polluters) are on an “extended vacation” from EPA enforcement actions.  While the Justice Department has continued to litigate the cases it inherited from the previous Administration, it has filed new lawsuits against only three energy companies between January 19, 2001, and January 18, 2004.  That represents about a 90 percent decline when compared to the 28 lawsuits filed against power companies, oil companies, and pipelines in the three years leading up to January 19, 2001.  The EIP report notes:  “While refineries and coal-fired power plants appear virtually immune from prosecution, the Justice Department did find time to take a dry cleaner to federal court for failure to pay an administrative penalty.”
· The enforcement pipeline is running dry.  In fact, many of the most significant settlements that EPA has celebrated either in press releases or in its annual enforcement reports resulted from lawsuits filed by the previous Administration, according to the new report.  The report notes:  “What is disturbing is that while EPA and the Department of Justice have completed some of the cases they inherited, very few new enforcement actions are being taken.   Companies that refuse to settle voluntarily are now much less likely to be taken to court.”  

What is behind the sharp drop in EPA enforcement?  The EIP report concludes that it is “the logical result of a series of policy decisions that have effectively muzzled EPA’s dedicated career staff.”  Among the examples cited of this muzzling are the following:

· Power companies.  Last November, the Agency’s enforcement staff was told to “set aside” investigations against more than 70 power companies that are some of the biggest sources of air pollution in the U.S.  The Agency had earlier referred 14 cases against power companies to the Justice Department for prosecution, but the Department has filed only one new case since January of 2001.

· New Source Review.  EPA’s Office of Air and Radiation has effectively eliminated clean air “New Source Review” laws that forced power plants, refineries, and other manufacturers to clean up their oldest and dirtiest combustion or process units whenever they were physically modified.  Those changes are being challenged in federal court, and the D.C. Circuit Court of Appeals has ordered the Agency not to implement the most significant rollback in rules after finding it might lead to irreversible harm to the environment, and may well be illegal.  But the rule changes have had their intended effect in freezing any new Clean Air Act lawsuits.

· Factory farms.  EPA staff was ordered to cease investigations of industrial scale “factory farms” that house tens of thousands of animals, and make the air in surrounding communities unfit to breathe.  Instead, the Agency has wasted the past three years offering amnesty for a voluntary emissions monitoring program that has yet to materialize.  Clean Water Act rules were rewritten to relieve large corporate owners from liability for illegal wastewater discharges at their contract farms.

· Shackling the staff. The White House lost no time in trying to cut EPA’s enforcement office, proposing in March of 2001 to eliminate more than 13 percent of the Agency’s civil enforcement staff.  Although Congress rejected these budget cuts, EPA delayed filling positions and “transferred” enforcement resources to Homeland Security functions that had already been fully funded by Congress.

· Emission standards.  Just this year, EPA voluntarily abandoned its authority to tighten emission monitoring requirements in individual permits.  This step backward ignores advice from the General Accounting Office and the EPA’s own Inspector General, which have issued stinging reports  about how inaccurate and unenforceable monitoring undermines emission standards.

ABOUT EIP

The Environmental Integrity Project (http://www.enviromentalintegrity.org) is a nonpartisan, nonprofit organization established in March of 2002 to advocate for more effective enforcement of environmental laws.  Founder Eric Schaeffer directed the U.S. Environmental Protection Agency's Office of Regulatory Enforcement until 2002, when he resigned after publicly expressing his frustration with efforts of the Bush Administration to weaken enforcement of the Clean Air Act and other laws. 

CONTACT: Stephanie Kendall, (703) 276-3254 or skendall@hastingsgroup.com.

EDITOR’S NOTE:  As of 6 p.m. EDT on October 12th, there will be a streaming audio replay of a related news event on the Web at http://www.environmentalintegrity.org.
