ENVIRONMENTAL ENFORCEMENT IN THE SECOND TERM
WATCH LIST

· EPA’s enforcement office will likely announce its long-awaited amnesty for large-scale animal feeding operations in return for voluntary monitoring of air emissions.  But at the same time, EPA’s air office is expected to exempt most large sources from the Clean Air Act by defining their emissions as “fugitive,” and therefore exempt from major permit requirements.  Senator Craig of Idaho may renew efforts to eliminate requirement that animal feeding operations report air emissions under right-to-know laws.
· EPA enforcement may be “reorganized,” e.g., by breaking office up and distributing its components to various program offices.  Political managers may continue to exercise a veto over individual enforcement cases.  

· EPA will almost certainly not file any New Source Review cases against power plants formerly under investigation.  EPA may withdraw cases already filed in court, especially if Clear Skies proposals move legislatively or through the regulatory process.  Alternatively, future settlements may include “reopeners,” allowing companies to negotiate more favorable terms consistent with cleanup schedules established in Clear Skies.
· Look for additional industry “sweeteners” to ease passage of Clear Skies, e.g. legislative enactment of New Source Review rules that have been stayed by DC Circuit.  Clear Skies may turn into a vehicle for other amendments to the Clean Air Act to rescue regulatory proposals that face uncertain prospects in court (e.g., proposed “risk-based” exceptions to Clean Air Act emission standards for hazardous air pollutants).    
·  Citizen suits and state enforcement will increase to take up the slack left by a weakened federal enforcement program.  Congress and conservative judges may respond by trying to further limit access to federal courts, or by favoring preemption.  
· Expect continued support for market trading programs, with pollution established as a property right.  Market trading may expand in areas where there is little monitoring or enforcement.
· Industry may revive attempts to shield evidence of violations from enforcement through establishing new privileges for “environmental audits.”  Rules related to monitoring emissions will continue to be weakened or gamed to reduce their enforceability.

